
Translating pain and suffering into quantifiable
numbers and monetary awards has long been 
one of the most arduous tasks of the trial lawyer.
Recent changes in medical standards of care 
provide the attorney with new tools to translate
pain into numbers. 

Numerous agencies have recognized that 
the patients’ pain was often underestimated 
and, therefore, undertreated. Most notably, 

in January 2001, the Joint Commission on
Accreditation of Health Care Organizations
(JCAHO) established standards for the 
assessment and management of pain. (JCAHO
accredits over 18,000 health care facilities in the
United States.) The JCAHO standards require a
patient’s pain to be assessed with the same
attention and regularity as a patient’s blood
pressure, respiration, pulse and temperature.
The consistent documentation of the pain’s
quality, intensity and frequency, as well as 
treatment modalities, provides a wealth of
information to authenticate, quantify and 
define the causal link.

Pain is one of medicine’s most valuable 
diagnostic tools. Doctors use the patient’s pain
complaints in several ways. Pain is the starting
point from which the doctor begins diagnosis,
pain is a guide to measure the effectiveness of
the treatment, and pain can confirm a tentative
diagnosis. Residual pain after treatment is used
to predict prognosis and permanent disability. 

Documentation of pain by physicians 
demonstrates the real nature of the patient’s
pain. For a physician to take the pain seriously
enough to document and respond with 
treatment to pain complaints, the jury will 
also take the pain seriously and not be required 
to rely solely on the plaintiff’s testimony.
Therefore, the pain is authenticated 
independent of the plaintiff’s claims.

Authenticating the pain of the plaintiff is only
the first step. Once a jury accepts that the pain 
is real, they must quantify the damages into a
monetary award. Using the new standards, 
the attorney can demonstrate damages by
extracting pain measurements from the records.
The quantification of pain can be defined in
several ways:

• The level of pain intensity
• The type of medication administered
• The amount and route of medication
• The frequency of medication administration
• The length of time

the medication was required

Most jurors will extrapolate that more 
medication translates into more pain. 
The documentation of pain intensity and 
quantifiable medication administration 
provides numeric, tangible evidence of pain 
and suffering.

Finally, the jury must understand the link
between the patient’s condition and the 
resulting damages. The effectiveness of 
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treatment for pain is utilized by the physician
to verify or differentiate a diagnosis. If a
treatment known to be effective for a specific
condition, such as nitroglycerin for a cardiac
condition, is effective in alleviating a
patientÕs pain, that response is a significant
indicator of the cause of the pain. 
If a patientÕs pain does not respond, the 
physician must look further into the cause 
of the pain to determine the appropriate
diagnosis and treatment. 

The new JCAHO standards require
physicians and hospitals to create evidence
of pain. The healthcare professionalÕs
measurement of the patientÕs pain is
evidence of the patientÕs conscious pain and
suffering. The physicianÕs pain treatment is
evidence of the pain and suffering as well as
the causal link between the pain and
resulting damages.

Additional information regarding the JCAHO standards is 
available from its Web site at www.jcaho.org. A continuous
slide show on this topic is viewable online at the MRRS Web 
site at www.mrrsinc.com. 

MRRS can be contacted directly via e-mail at mrrsinc@netins.net
or by telephone at (800) 984-6777 or (515) 244-6777 or by
fax at (515) 986-0677. We would like to assist you in proving
conscious pain and suffering in your next case.
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In February 2005, Cornell University
announced results of a study that
detected brain activity in Minimally
Conscious State patients. MRRS has

developed strategies for attorneys to
incorporate these new findings into
arguments for pain and suffering.

Lead topic in our next Newsletter: ÒUnconsciousÓ Pain and Suffering

When your client walks into a courtroom with no visible sign of injury,
convincing a jury of the real nature of a clientÕs pain and limitations can
be daunting. Medical illustration of your clientÕs specific injuries
makes your case real and understandable to the lay juror. Martin
Finch is a medical illustrator with forty years of experience and
has served trial lawyers since 1972. Professor FinchÕs illustrations
are case specific, utilizing your clientÕs x-rays and medical records
to provide an accurate picture of the specific injuries. 

Professor FinchÕs work is noted in Medical Malpractice:
Discovery and Trial, 7th Edition and Evidence in
Negligence, 10th Edition, Release no.3. Thomas A. Moore,
author of these works, offered the observation that Mr.
FinchÕs custom illustrations are superior to commercial products for
two reasons; 1) most commercial products contain too much detail,
potentially confusing the jury, and 2) commercial products do not
show the plaintiffÕs injuries. 

Professor Finch is located at 1401 Maryland Avenue North, Minneapolis, 
Minnesota and can be reached at (763) 544-5567, 
by fax at (763) 544-9770 or by e-mail at martinfinch@attbi.com .
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