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Proving Unconscious

Pain and Suffering

by Lorna MorelliLoftin, RN, LNCC

A persistent state of unconsciousness often results
when negligence causes a catastrophic injury. But
how does the trial lawyer argue non-economic
damages for the comatose patient? This article
will discuss new
evidence pertaining
to the perception
of pain in the
unconscious patient.
Let’s begin this
discussion by stating
that medicine is not
an exact science. In
fact, there are infinite
levels of decreased
consciousness. This
discussion, however,
will focus on three
conditions: the
comatose patient, the
Persistent Vegetative
State (PVS) patient
and the Minimally
Conscious State (MCS) patient.

A coma is defined as a state of deep unarousable
unconsciousness. Typically, comatose patients
never open their eyes and don’t move their limbs.
Based on previously accepted principles, there was
strong scientific argument that comatose patients
had no cognitive ability to sense pain nor could
they suffer.

By contrast, PVS refers to a condition in which
the individuals have lost cognitive function. In
doing so, they have lost awareness of self and their
environment; they are unarousable, and although
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they may move their limbs and make sounds, they
are preserved in a sleep-wake cycle. The may move
their head and limbs, close their eyes appearing to
sleep, and open their eyes appearing to awaken.
But, despite the appearance, the patient’s actions
are only reflex (without thinking or knowing),
because intentional response to environmental
stimuli requires cognitive function. Terri Schiavo,
the well-publicized Florida woman, existed in
a PVS for nearly 15 years.

Finally, the MCS patient, though profoundly
brain-damaged, occasionally exhibits evidence
of deliberate or cognitive behavior.

New Evidence
Until recently, researchers believed that a patient
must possess some level of cognition (coherency
or awareness) in order for them to experience pain
and suffering. However, studies in the last three
years suggest otherwise.
In 2002, scientists used positron emission
topography (PET) scans to assess whether
brain activity was present when painful stimuli
was applied in PVS patients. In later studies,
researchers used functional magnetic resonance
imaging (MRI) to test brain activity of MCS
patients when auditory stimulation was
applied. To their surprise, researchers found
that stimulation in the primary cortex of the
cognitively impaired patient was similar to
the control patients who were fully conscious.-2
These findings led scientists to believe that
a patient with a depressed cortex may possess
enough cognitive awareness to recognize pain,
warning that their results, “...should be used
with appropriate caution regarding clinical or
ethical decisions in individual persons in a
vegetative state.”
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